T 99-0089-3 L 11/12/1999 W THHCOLDI NG

CGeneral Information Letter: Enpl oyer maintaining an office or
transacting business in Illinois is require to wthhold Illinois
i ncone tax from conpensation paid in Illinois to its enpl oyees.

November 12, 1999
Dear :

This is in response to your letter dated Cctober 12, 1999, in which you inquire
about the withholding requirenents of enployers in Illinois. The nature of your
letter and the information you provided require that we respond with a General
Information Letter, which is designed to provide general information, but which
is not a statenent of Department policy and is not binding on the Departnent.
See 2 IlIl. Adm Code 1200.120(b) and (c), encl osed.

In your letter you stated the foll ow ng:

XXXXXXXXXXX 1s one of the leading providers of tax conpliance
sof t war e. Qur wvarious products include payroll tax «calculation
applications wused by large corporations throughout the U S and
Canada.

Qur clients rely on us to accurately calculate the w thholding tax
required by each state jurisdiction. W ask that you review the
foll owi ng question so that we can be assured we are in conpliance with
your state tax guidelines.

If an enployer is a resident of your state and wages are earned
outside the state, what would their tax obligation be:

1. Does resident tax apply if the work state does not have
wi t hhol di ng?
Do you allow work tax as a credit towards resident tax?
If you allow a credit and the work tax is lower than the
resident tax can the difference be remtted per pay period

instead of at the end of the year, and is this optional or
mandat ory?

A If yes; do we show tax withheld and total wages when
remtting and filing tax returns.
Response
The general test for determ ning whether conpensation is subject to Illinois
incone tax withholding is whether the conpensation is paid in Illinois. Section
701(a) (1) of the Illinois Incone Tax Act (35 ILCS 5/101 et seq.; the “IITA")
provides that every enployer maintaining an office or transacting business within
Illinois, and required to withhold federal incone tax, nust wthhold Illinois

income tax on conpensation paid in this State. (See IITA Section 701(a)(1l), a
copy of which is enclosed.) The Revenue regul ati ons provide that conpensation is
paid in this State if:

A) The individual’'s service is localized in this State because
it is performed entirely within this State;

B) The individual’s service is localized in this State
although it is performed both wthin and wthout this
State, because the service performed without this State is
incidental to the individual’s service performed wthin
this State; or
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(@) The individual’s service is not localized in any state but
some of the service is perfornmed wthin this State and
either; the base of operations, or if there is not a base
of operations, the place from which the service is directed
or controlled is wthin this State, or the base of
operations of the place from which the service is directed
or controlled is not in any state in which some part of the
service is perforned, but the individual’s residence is in
this State.

(See 86 Il1l. Adm Code Section 100.7010, a copy of which is enclosed).

I f under Section 100.7010 conpensation is considered paid in this State, then the
entire anmount of such conpensation is subject to Illinois wthholding, and the
enpl oyer is responsible for fully withholding Illinois incone tax from wages.
However, where the Director of Revenue has entered into a reciprocal wthholding
exenption agreenment with the taxing authorities of a state which inposes an
i ncone tax on conpensation, each state's respective residents will be exenpt from
withholding in the nonresident state on their conpensation paid in the
nonresi dent state. (See IITA Section 701(d); 86 Ill. Adm Code Section 100.7090).
Currently, the Illinois Departnment of Revenue mnmintains reciprocal agreenents
with I owa, Kentucky, M chigan and W sconsin

Compensation will not be subject to wthholding, and an enployer wll not be
required to wthhold, wunder IITA Section 701(a)(1) if after application of
Section 100. 7010 the conpensation is not considered paid in this State. However,
under Section 701(a)(2) and (b) any paynment, including conpensation, by a payor

mai ntai ning an office or transacting business in Illinois but which does not neet
the tests in Section 100.7010, wll still be subject to Illinois wthholding
where certain conditions are present. If the recipient of such paynent is a
resident of Illinois, the paynent is included in the recipient’s base incone, the
paynment is subject to federal wthholding and the paynment is not subject to
wi t hhol ding by another state, then the paynent wll be deened conpensation paid
in this State by an enployer and subject to Illinois wthhol ding by the enployer.
(See I'I'TA Section 701(a)(2) and (b)). If, however, such paynent is subject to
wi t hhol ding by another state, a signed declaration by the payee to that effect
will relieve the payor of the requirement to withhold Illinois income tax on the
paynment . (See 86 Ill. Adm Code Section 100.7030(c)(2), a copy of which is
encl osed) .

In regards to a credit towards incone tax withheld in another state, such credit
shall be taken, when allowable, on the enployee’'s tax return, rather than taken
into account on the enployer’s wthholding returns. An Illinois resident
enpl oyee, in filing his or her Illinois income tax return, is required to report
conpensation paid in another state. |[|ITA Section 301(a) provides that “all itens
of incone or deduction taken into account in computing base incone for the
taxabl e year shall be allocated to this State”. (See IITA Section 301). Base
incone is the individual’s federal adjusted gross income subject to certain
statutory addition and subtraction nodifications. (See |IITA Section 203(a)). A

credit is allowable against a resident enployee’s Illinois income tax liability
for the aggregate amobunt of incone tax paid in a taxable year to another state on
incone which is also subject to Illinois inconme tax but which is not considered

conpensation paid in this State. (See |ITA Section 601(b)(3), a copy of which is
encl osed) .

Encl osed for your review and use is a copy of the Departnent’s Booklet 1L-700
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“I''l'inois Wthholding Tax @uide” and which may be wuseful in assisting your
clients in neeting their withholding requirements in Illinois.

As stated above, this is a General Information Letter which does not constitute a
statenent of policy that applies, interprets or prescribes the tax laws, and it
is not binding on the Departnent. If you are not under audit and you wish to
obtain a binding Private Letter Ruling regarding your factual situation, please
submt all of the information set out in itenms 1 through 8 of the enclosed copy
of Section 1200.110(b).

Si ncerely,

Dana Deen Ki ni on
Associ ate Counsel -- | ncone Tax



